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physician in the former category may well be able to continue practicing with onty
minor Board intervention, while a physician in the latter category will likely be
compelled to stop practicing, be admitted to a Board-approved inpatient
rehabilitation program, and be required to engage in follow-up treatment and
monitoring as a condition to the resumption of practice.

In some cases, the Board may take no action at all. When dealing with the
case of a physiclan with a prior history of dependency, the Board will review the
success of prior rehabilitation efforts, but it may not find it necessary to take any
further action concerning the physician’s current practice status.

At the other extreme, some cases may not be possible to resolve amicably,
under any circumstances, and a full adjudicatory hearing will be necessary.
Moreover, a physician always has the right to full procedural due process, and
need nat voluntarily consent to any type of rehabilitation or sanction.

Tﬁe Board hopes, however, that options short of full adjudication will be
attractive to chemically dependent physicians, so that the dependency can be
faced squarely and treated promptly.

Where there has been patient harm, or direct evidence of conduct creating
a serious risk of patient harm, and the physician is wiling to agree to the
underlying facts and the appropriate sanction, a Consent Judgment can be
structured which includes rehabilitation and follow-up treatment. Such &
judgment is reported to national data reporting systems, but, since it is entered by
consent, it can result in much faster (and less costly) resolution and prompt
commencement of necessary rehabilitation.

in the case of physicians who are currently chemicaily dependent but have
not done any harm to the public, an Assurance of Discontinuance can be an
appropriate rehabilitative tool. It also avoids the need for a long, trial-type

hearing. For substance misuse cases, the Assurance of Discontinuance would
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include a Probationary Agreement to ensure successful rehabilitation and
appropriate resumption of practice. In an Assurance of Discontinuance, the
Board and the chemically dependent physician reach a mutual, written
understanding that sets the course for rehabilitation and, where appropriate,
continuation of or re-entry into active practice. The Probationary Agreement is a
. voluntary contract between the physician and the Board which, among other
things, requires the physician to maintain a chemical-free lifestyle, cooperate in a
chemical dependency treatment program and submit to random urine and/or
blood screening. The conditions in the Agreement will be determined on a case-
by-case basis.

When a physician self-reports a current or very recent problem and the
Board has no evidence that the problem has had or is having an effect on patient
care, a Letter of Agreement may be appropriate, setting forth an understanding of
the physician's rehabilitative program, but not imposing any sanction on the
physician or any official or formal probation which would be reportable to a
national data base. A current Letter of Agreement would have to be disclosed to
all states in which the physician is licensed, or seeks to be licensed, as well as any
employer.

The Board hopes that, when legislation is enacted exempting participation
in chemical dependency programs from mandatory reporting, it can develop

other options in connection with existing voluntary rehabilitation programs.

{dentification of Chemically Dependent Physicians

information that a physician is chemically dependent may be brought to
the attention of the Board by members of the general public, health care faciiities,
other health care professionals, and law enforcement agencies. Chapter 112,

section 5 of the Massachusetts General Laws provides individuals with qualified
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immunity from liability for filing a complaint against a physician, so long as the

complaint is made in good faith and without malice.

Evaluation

The Board is required by law to investigate all complaints involving the
practice of medicine by and the competence of physicians in the Commonwealth.
Once information is received from any source that creates a reasonable belief that
a physician is chemically dependent, the complaint will be assigned to an
investigative attorney, who will begin an investigation into the allegations. This
investigation may include an evaluation in an approved assessment center. The
Board may compel such an evaluation from its ficensees pursuant to its ficensing
power. M.G.L. c. 112, s. 5H.

If this preliminary evaluation, and any other investigatory information,
satisfies the Board that no 6fﬁcial action is needed, the case can be closed st the
Complaint Committee level. Where, however, the evaluation reveals evidence of

dependency, the matter will proceed to the next stage.

The Disciplinary Process

Historically, the disciplinary process required an all or nothing response to
alleged viblations, including allegations of chemical dependency, regardiess of
severity. Sanctions could only be levied after a potentially long hearing and
decision process. Physician-defendants were subjected to considerable expense
and anxiety, particularly chemically dependent physicians whom the Board
wanted to treat in the early stages of dependency. This meant that where the
investigation confirmed the substance of the allegations or where the physician
admitted the allegation of dependency, the Board had no choice but to initiate the

formal hearing and decision process.
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. The Consent Judgment

One alternative, in cases of patient harm, is a Consent Judgment. The
physician can agree to the charges and the sanction, and consent to the entry of
a final disciplinary order. In the case of a chemicaily dependent physician, a
Consent Judgment can be structured to include rehabilitation and probation, if
appropriate. This represents a speedier and less costly method of resolving the
case, and it aliows time and resources to be spent on rehabillitation rather than on
the disciplinary process. A Consent Judgment is reported to national data

reporting systems.

The Assurance of Discontinuance

With the adoption in August, 1987 6f the Assurance of Discontinuance, a
further alternative was created to give the Board greater flexibility. The Assurance
of Discontinuance is the preferred way of handling cases involving chemically
dependent physicians who have not done any harm 0 the public and who are
reported to the Board by a source other than the chemically dependent physician.

For the Assurance of Discontinuance to be of value, the physician must be
willing to take advantage of it. Where thé physician denies that he is suffering
from a chemical dependency, blocks Board access to relevant information, will
not cooperate with the Board in the evaluation, treatment and aftercare of his or
her condition, or refuses to enter into the Assurance, the case must be handied
through the traditional disciplinary process. If this occurs, it is unlikely that the
physician will be receiving the treatment which is necessary to address his or her
problem. This may leave the physician at the conclusion of the disciplinary
process not only without a functioning career but still suffering from chemical

dependency.
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It is hoped that most physicians who are alleged to be chemicaily
dependent will find the Assurance of Discontinuance to be a positive alternative to
the traditional disciplinary process. As a result of this new option, where the
preliminary investigation and evaluation have confirmed the fikelihood of chemical
dependency and where there is no allegation of patient harm, the physician will be
encouraged to enter into an Assurance of Discontinuance with the Board.

In an Assurance of Discontinuance, the physician is not required to admit
wrongdoing. However, the Assurance will include a brief summary of the
allsgations the Board would expect to prove if a hearing were to be held, in
addition to containing a recitation of the fact that the physician is entering into a
recognized program for treatment of chemical dependency. The summary of
allegations is necessary to protect other states from being kept ignorant of issues
that may concern them if a physician moves out of Massachusetts to set up
practice elsewhere. The Assurance, voted formally by the Board, is a matter of
public record and must be reported to national physician data repositories,
pursuant to chapter 112, section 2 of the Massachusetts General Laws. The
physician’s name is not otherwise publicized by the Board.

The Assurance of Discontintance must also contain the chemically
dependent physician's agreement that violation of the Assurance shall be prima
facie evidence of violation of the applicable law, regulations or standards of good

and acceptable medical practice referenced in the Assurance.

The Letter of Agreement

in cases where there is no evidence that a chemical dependency has had
any affect on patients, physicians who admit to a dependency which is currently
being treated, or has been treated (and the physician is chemically free), may

wish to enter into an agreement with the Board to forestall any need for
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disciplinary action. They can identify themselves to the Board and enter into a
Letter of Agreement, setting forth the course of treatment, including an aftercare
agreement, the physician and the Board agree are appropriate. This Letter of
Agreement would be effective upon approval by the Board's Complaint
Committee, and would not require action by the full Board. Since this would not
be a disciplinary action or sanction, formally voted by the Board, it would not be
reported to the national data reporting systems. However, a current Letter of
Agreement would have to provide for disclosure of the letter to the physician’s
employer and to any other state the physician is licensed in, or seeking to be

licensed in.

Physicians with Past History of Chemical Dependency

Physicians who have had a problem with chemical dependency in the past,
but have been treated successfully and have no current dependency problem,
must be distinguished from physicians whose substance misuse is a present
problem. When the Board learns that a physician has a past history of
successfully-treated chemical dependency, through the physician's voluntary
admission or through another source, the Board anticipates that an Assurance of
Discontinuance will generally not be necessary. Aithough some circumstances
may require a different response, a letter to the Board from the treatment facility
which states that the physician has been successfully treated for his or her
chemical dependency, an interview with a professional in the field and/or an
interview at the Board, might be sufficient to satisfy the Board that the physician is

no jonger chemically dependent.
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Criminal Prosecution

When the Board possesses information that a chemically dependent
physician has committed criminal offenses related to his or her depsndency, the
Board need not notify faw enforcement authorities. The Board must report
criminal offenses in all other situations, where offenses are unrelated to chemical
dependence. M.G.L. c. 112, s. 5.

Under Massachusetts iaw, the Board is not required to notify a district
attorney that it has reason to believe that a physician has committed a criminal
offense which involves the violation of any law concerning controlled substances,
if the Board has reason to believe that the offense is related to an addiction to,
dependence on or habitual use of a controlled substance on the part of a
physician. M.G.L. c. 112, s. 5. The only situation where the Board is required to
disclose information of criminal acts by a chemically dependent physician is when
the Board, after evaluation, determines that it is uniikely that the physician can be

rehabilitated without endangering the public health, safety or welfare.

Treatment of Chemically Dependent Physicians

Once a physician has agreed to cooperate with the Board, a course of
action specially tailored to the individual needs of each chemically dependent
physician will be developed. The terms of the Assurance, or any Leiter of
Agreement, will vary according to the physician’s present situation, the severity of
the physician's problem, the length of time since the physician's last substance
use, and any other relevant factor.

In analyzing each situation, a preliminary diagnostic evaluation will guide
the Board fo determine what course of action is necessary. If the diagnostic

evaluation recommends in-patient treatment or other therapeutic intervention, a
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treatment plan will be designed accordingly. Thé treatment plan will become part
of the Assurance and the Board may not need to take any further action until the
first stage of treatment is completed. The treatment plan will also describe any
post-hospitalization therapies, counselling and practice monitoring requirements
necessary to ensure the successful recovery of the physician and the protection
of the public.

To establish and monitor the sticcess of the treatment plan, the physician-
in-recovery, treatment therapists and monitoring colleagues may be required to
furnish records and other evidence to document compliance with terms of the
treatment plan and the success of recovery. Such records, particularly
psychiatric counselling records, may contain sensitive personal information that
may not be directly relevant to the physician's prognosis or ability to practice.
However, the Board cannot disregard the importance of such information in its
efforts to monitor successful recovery. To assure the confidentiality of such
sensitive personal information, while fulfiling the Board's obligation to monitor
recovery, Board-designated psychiatrists will be asked to review privileged
psychiatric records in confidence, at the physician’s option and expense. Those
psychiatrists will be asked to render relevant opinions and/or to determine or
verify specific information from this review and to report only such opinions and
that information to the Board. Typical information which the Board may request is
listed in Attachment B.

Whether or not the physician remains licensed by the Board during any
stage of the rehabilitation process will depend on the severity of the chemically
dependent physician's condition and the length of compliance with any voluntary
agreement (on the part of the physician and with protections acceptable to the
Board) not to practice medicine. There will be situations where a physician will

remain licensed and in practice, while there will be other situations where a
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physician will not be able to practice until he or she can demonstrate to the
Board's satisfaction that practice may be resumed with reasonable skill and
safety. The determination of whether a physician will be able to continue

practicing while undergoing treatment will be made on a case-by-case basis.

The Probationary Agreement

The Assurance of Discontinuance is designed as an alternative to the
traditional disciplinary process. Therefore, where the physician enters into an
Assurance with the Board, any formal action against the physician can be
foregone pending the physician’s treatment and, where the physician continues
to cooperate and the treatment is successful, there may be no necessity for any
other disciplinary action at any point in the physician's dealings with the Board.

In lieu of more severe disciplinary sanctions, the chemically dependent
physician may be placed on probation through a Probationary Agreement, signed
by the physician and the Board, and incorporated into the Assurance of
Discontinuance. This Agreement will seek to accomplish the following objectives:

1. Guarantee that the physician will complete an aftercare program

approved by the Board;

2. Provide the physician with a support program so that he or she

will be less likely to relapse;

3. Require the necessary therapy, counselling, and/or medical care

as determined by the Board for continuing rehabilitation; and

4. Permit the Board to monitor the physician's continuing

rehabilitation and intervene, if necessary, to protect the health and

safety of the public and the physician.
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Each Probationary Agreement will be unique, depending on the needs of a
given case. A typical Agreement may include some or all of the provisions listed
in Attachment C.

Conditions in the Agreement may be modified if the physician so requests
and if the Board, in its discretion, grants such modification. The physician may
not make a modification request more than once in any one year period.

Failure to complete a required inpatient program, or vioiation of the
Probationary Agreement in any way, may result in a resumption of disciplinary

proceedings.

Blood and Urine Screening

The Board has engaged a consultant to provide technical information
concerning the reliability and accuracy of screening methods that can be
employed to detect substance use. This information will be used to determine the
type of screening(s) that may be necessary to monitor chemically dependent

physicians who are under probation.

Final Disposition

If the physician complies with the terms of the Agreement for the entire
probationary periad, he or she may then petition the Board to terminate his or her
probation. After termination is granted, the physician’s obligations to the Board
are complete and he or she can continue practice unburdened, in a healthy, safe
and productive condition. 1t is hoped, however, that these physicians will
continue to be involved in helping other recovering physicians as part of what the

Board envisions as a growing support network for the aftercare process.
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